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SOME ISSUES OF DETERMINING THE SUBJECT
OF NON-ENFORCEMENT OF COURT DECISIONS
AGAINST CONVICTS IN UKRAINE

The article deals with the problematic issues of determining the subject of non-
enforcement of court decisions against convicts in Ukraine. It is proved that court
decisions in respect of convicts in Ukraine are binding on the staff of penal bodies
and institutions of the Ministry of Justice of Ukraine. It is noted that in case of non-
enforcement of a court decision against convicts, the staff of the Department for
Control over the Execution of Court Decisions of the penal institution of the State
Criminal and Executive Service of Ukraine may be held criminally liable under
Article 382 of the Criminal Code of Ukraine.
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Target setting. Court decisions in relation to convicted persons
in Ukraine are binding on the staff of the bodies and penitentiary
institutions of the Ministry of Justice of Ukraine. It is the provision
of the criminal law, along with other measures, that provides for the
mandatory execution of court decisions by the staff of the bodies
and penitentiary institutions of the Ministry of Justice of Ukraine,
otherwise criminal liability may arise.

It is important to note that this guarantee for persons serving
their sentences in the penitentiary facilities of the State Criminal and
Executive Service of Ukraine (hereinafter referred to as the SCES of
Ukraine) can be implemented through the provision of Article 382
of the Criminal Code of Ukraine (hereinafter referred to as the CC
of Ukraine), which provides for liability for failure to comply with
a court sentence, decision, ruling or resolution.

Of course, one of the key issues in bringing to criminal liability for
failure to execute a verdict, decision, ruling or court order is the definition
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of the subject, which is one of the elements of a criminal offence and
characterizes certain properties of the person who committed it.

In criminal law and penal science, Ukrainian scholars have
noted that the subject of non-compliance with a court decision in
relation to convicts in Ukraine is a natural person of sound mind
who has committed a criminal offence at the age of criminal liability
under the CC of Ukraine. Such a subject is the staff of the
Department for Control over the Execution of Court Decisions of
the Penitentiary Institution of the SCES of Ukraine.

Thus, given the specifics and tasks performed by the staff of the
Department for Control over the Execution of Court Decisions of
the Penitentiary Institution of the SCES of Ukraine, the subject of a
criminal offence for failure to comply with a sentence, decision,
ruling or resolution of a court is defined only as having those
characteristics that may reveal the danger of encroachment on
socially important values protected by criminal law, which form the
objective side of this criminal offence.

Actual scientific researches and issues analysis. The
theoretical basis for the study of the subject of a criminal offence for
failure to comply with a court sentence, decision, ruling or
resolution is the scientific works of Ukrainian scholars representing
various branches of scientific knowledge, namely:

K. A. Avtukhov, 1. H. Bohatyrov, A. Yu. Hnatchuk,
0. O. Kvasha, M. Y. Korzhanskyi, O. H. Kolb, O. M. Kostenko,
M. L. Melnykov, A. A. Muzyka, V. O. Navrotskyi, V. O. Navrotskyi,
A. V. Naumov, V. I. Osadchyi, V. Ya. Tatsii, V.. Tiutiuhin,
Ye. V. Fesenko, M. 1. Khavroniuk, O. O. Shkuta and other scholars.
The works of these scholars dealt separately with the issue of non-
enforcement of a court decision. However, currently in Ukraine
there is no monographic scientific study of criminal liability for
failure to comply with a judgment of the European Court of Human
Rights. All of the above demonstrates the relevance, timeliness and
importance of conducting a study on this topic.

At the same time, certain important issues for determining the subject
of enforcement of court decisions against convicts in Ukraine remain
unaddressed by scholars and require additional research.
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Statement of the task. The purpose of the article is to consider
the subject of a criminal offence under Art. 382 of the CC of
Ukraine, since convicts serving a criminal sentence remain
insufficiently protected by the administration and the staff of the
Department for Control over the Execution of Court Decisions
of the Penitentiary Institution of the SCES of Ukraine in the course
of execution of court decisions.

The statement of basic materials. The basis for considering the
issue of proper enforcement of court decisions in the SCES of
Ukraine is the legislative definition of a subject who commits a
criminal offence under Article 382 of the CC of Ukraine “Failure to
comply with a court decision” [1].

Given the legislative definition of non-compliance with a court
decision, we single out only an individual as the first feature of the
subject of this criminal offence.

The second feature of the subject of a criminal offence is sanity.

According to Part 1 of Article 19 of the CC of Ukraine, a person
who, at the time of committing a crime, could be aware of his/her
actions (inaction) and control them, is deemed sane. V. V. Len,
clarifying the legislative definition, indicates that sanity is a mental
state of a person capable of realizing and being aware of his/her
actions or inaction, i.e. understanding their social significance and
controlling them, as well as the ability to bear criminal responsibility
and punishment for the crime committed [2, p. 50].

A slightly different definition of sanity is offered by
V. M. Burdin — it is the ability of a person to realise the social
danger and criminal unlawfulness of his/her act, to foresee the social
danger and criminal unlawfulness of its consequences specified in
the Special Part of the CC of Ukraine, and to manage this act
[3, p. 703]. The criteria of sanity are legal and medical. The legal
criterion is created by two features - intellectual (the ability to be
aware of one's actions) and volitional (the ability to control them).
The medical criterion is the absence of mental illnesses and diseases
that can exclude the above abilities [4, p. 127].

A type of insanity is limited insanity, which, according to Article 20
of the CC of Ukraine, is the inability of a person to fully realize his/her
actions (inaction) and (or) control them due to the presence of a mental

119



Ne 2 (25), 2025 Hayxoswit Bicuuk Cieprmuan. Cepist: [IpaBo

disorder during the commission of a crime. The criteria for partial
insanity may also be called medical and legal. The medical criterion is a
certain mental disorder, which is a prerequisite for such a mental state,
which is characterized by the legal criterion as a significantly limited
ability of a person to be aware of his/her actions (inaction) or to control
them during the commission of a crime [5, p. 202].

The next feature of the subject of the offence is the age, which is
used by the legislator to indicate the lower limit from which criminal
liability may arise. Taking into account the provisions of Article 22
of the CC of Ukraine, a person who was 16 years old before
committing the offence may be held criminally liable for failure to
comply with court decisions regarding convicted persons in Ukraine.

We consider this age to be quite reasonable, since failure to
comply with a court decision cannot be typical for persons aged
fourteen to sixteen, as this requires a person to have an education,
hold a relevant position related to the performance of duties related
to the execution of court decisions, etc. In addition, taking into
account the norms of the legislation regulating labour relations, the
employee of the department has the status of an official.

These features of the subject of the crime are mandatory. However,
the legislator also provides for additional special characteristics of the
subjects of some criminal offences, and depending on their presence or
absence, the subjects are divided into general and special. Therefore, such
corpus delicti of criminal offences, which contain an indication that the
subject of their commission is special, are of particular importance in
qualification. Such a subject is a natural sane person who has committed
a criminal offence at the age of criminal liability, which can only be
committed by a certain person (part 2 of Article 18 of the CC of Ukraine).

According to M. S. Maharin and D. V. Baranenko, it is advisable
to recognize a special subject of a criminal offence as a natural sane
person guilty of a criminal offence, the composition of which
necessarily involves the presence of certain features characterizing
its perpetrator [6, p. 18].

From our point of view, a special subject of a criminal offence
under Article 382 of the CC of Ukraine “Non-compliance with a
court decision” is a person who, along with sanity and age of
criminal responsibility, also has an additional legal feature provided
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for in the criminal law, or one which directly follows from the
organizational and administrative functions for the failure to
perform which a person may be held liable under this law.

When examining the criminal law nature of non-enforcement of
court decisions against convicts in the SCES of Ukraine, it should be
noted that the subject of a criminal offence under Part 4 of Article 382 of
the CC of Ukraine, given the direct instruction of the legislator, must
have additional legal features that would allow such a person to be held
criminally liable as a perpetrator of this act (official).

It should be noted that in connection with the adoption of the
Law of Ukraine “On the Judiciary and the Status of Judges” of 7
July 2010, conceptual changes were made to the criminal offence of
‘failure to execute a court decision’ (Article 382 of the CC of
Ukraine) with regard to the subject of the criminal offence. Thus, if
before the amendments to Art. 382 of the CC of Ukraine only an
official was a subject of a criminal offence, since 2010 the subjects
of this criminal offence have been differentiated, in particular, under
Part 1 of this Article, liability of a general subject is provided for.

At the same time, our analysis of the regulations governing the
activities of the staff of penitentiary bodies and institutions in the
execution of court decisions in the SCES of Ukraine suggests that
only a special subject can be held liable for failure to execute such a
decision, and in particular, a correctional colony employee.

At the same time, according to our research, it is virtually
impossible to bring to criminal responsibility the perpetrators in case
of failure to comply with a court decision in relation to convicts in
Ukraine. This is due to the fact that part 4 of Article 382 of the CC
of Ukraine stipulates that not only the staff, but also the
administration of the correctional colony of the SCES of Ukraine
must comply with such decisions.

This is confirmed by the fact that no one has been convicted of non-
compliance with court decisions regarding convicts in Ukraine, although
official inspections have taken place. At the same time, as our research
has shown, the failure to enforce court decisions against convicts in
Ukraine is not systematic and does not violate the rights and interests of
persons serving criminal sentences in places of detention.
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Given the fact that a certain group of officials of the bodies and
penitentiary institutions of the SCES of Ukraine are involved in the
process of enforcement of court decisions against convicted persons in
Ukraine, it should be noted that the concept of an official (officer) had a
slightly different meaning at different stages of development of national
criminal law.

According to part 3 of Article 18 of the CC of Ukraine, an
official is a person who permanently, temporarily or by special
authority performs the functions of representatives of government or
local self-government, as well as permanently or temporarily holds
positions in government authorities, local self-government bodies,
enterprises, institutions or organizations related to the performance
of organizational and administrative or administrative and economic
functions, or performs such functions by special authority granted to
the person by an authorized body of government, a body of

In general, a similar formula for an official is reflected in
paragraph 1 of the note to Article 364 of the CC of Ukraine. In
addition, part 4 of Article 18 of the CC of Ukraine defines several
other categories of positions in the relevant bodies, the work in
which for the purposes of the CC of Ukraine is associated with the
status of an official.

Ukrainian scholar R. L. Maksymovych classifies officials
according to the following criteria: importance of the powers
performed, content of powers, duration of powers, remuneration of
relevant activities, method of obtaining relevant powers, citizenship,
form of ownership of enterprises, institutions or organizations, etc.

In the context of our study, the persons performing
organizational and administrative functions are of the greatest
interest. This particular function is of particular importance in the
execution of court decisions in relation to convicts, as it is carried
out within the bodies and penitentiary institutions of the Ministry of
Justice of Ukraine and applies only to persons subordinate to them.
This is the so-called “internal” function of the staff of the
department for control over the execution of court decisions of the
penitentiary institution of the SCES of Ukraine.
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The organizational and administrative functions of the staff of
the department for control over the execution of court decisions of
penal institutions include:

1) to receive from the representative of the convoy unit of the
military unit of the National Guard of Ukraine (internal affairs body
of the Ministry of Internal Affairs of Ukraine) personal files of
convicts and a passing list of convicts) who are moved under
custody (escorted), to check the presence on this list of the signature
of the representative of the convoy unit of the military unit of the
National Guard of Ukraine (internal affairs body of the Ministry of
Internal Affairs of Ukraine) who carried out the movement under
custody (escort) of convicts;

2) to compare the number of arrived convicts with the number
indicated in the list of convicts being transferred under custody
(convoyed) and to establish the belonging of each personal file to a
particular convict by interviewing this convict and comparing
the answers with the questionnaire and other information, which are
indicated in the personal file of the convict, by a photograph,
personal characteristics, and, if necessary, by a fingerprint card, the
form of which is established by the Instruction on operational and
reference and fingerprinting records) [8].

It is worth noting that, according to some scholars, it is time to abandon
the use of the concept of “official” in the CC of Ukraine. In particular, as
noted by L. P. Brych and V. O. Navrotskyi, the concept of ““official” is one of
the cross-cutting criminal law concepts. Therefore, its content equally applies
to all the provisions of the CC of Ukraine, which provide for the commission
of a crime by an official, and not only to those contained in Section XVII
“Crimes in the field of official activity” [9, p. 59].

We share the view of D. V. Baranenko that the concept of
an official, as defined in the CC of Ukraine, should be considered an
independent criminal law concept, and not equated or recognized as
an analogue of such concepts as an official and an official used in
the Constitution of Ukraine, as well as in the legislation on civil
service and other acts [10, p. 68].

So, if we talk about officials as subjects of non-enforcement of
court decisions against convicts in Ukraine, they can be officials of
the bodies and penitentiary institutions of the Ministry of Justice of
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Ukraine who, in accordance with their official duties, are
responsible for the enforcement of court decisions. This is primarily
the staff of the Department for Control over the Execution of Court
Decisions of the Penitentiary Institution of the SCES of Ukraine.

Conclusions. Given the above, we conclude that the subject of
non-enforcement of court decisions against convicts in Ukraine may be
sane persons who have reached the age of criminal responsibility and
have organizational and administrative functions. Among the grounds
for non-enforcement of court decisions by the staff of the department
for control over the execution of court decisions of the penitentiary
institution of the SCES of Ukraine may be: untimely release of a
convict from places of detention; failure to submit documents for the
convict's conditional release within the time limit specified by law;
delay in the convict's appeal to the European Court of Human Rights on
the grounds of non-enforcement of a court decision, etc.).
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[NeniTenniapHa akaznemis Ykpainu, M. YepHiris, Ykpaina
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JESIKI MUTAHHSI BUBHAYEHHS CYB’EKTA
HEBUKOHAHHS CYJIOBHUX PIIIEHD IIIOJ10
3ACYUKEHUX B YKPAIHI

Y cmammi 3aznaueno, wo cyooei piwenns wo0o 3acyodicenux 6 Yxpaiui €
0008 ’13K08UMU 0151 BUKOHANHSL NEPCOHATIOM OP2aHi8 | YCMAHO8 BUKOHAHHS noKapars Mi-
Hicmepemea rocmuyii Yipainu. Came HOpMa KPUMIHATILHOSO 3aKOHY NOPsO 3 THUUMU
3ax00amu nepeddayae 0008 I3K0BICHIb GUKOHAHHS NEPCOHWIOM OP2AHI8 i YCIMAHO8 GUKO-
Hauua nokapanv Minicmepemea rocmuyii Ykpainu cyoosux pitierb, 8 THUOMY 8UNAOKY
MOdKCe HACHYnUmu KpUMiHatvHa eionosioanvhicmy. Taxa eapanmis ons oci6, sKi 6i00y-
6aIOMb NOKAPAHHS 8 MICYAX Hec80000U [leporcagHoi KPUMIHATbHO-BUKOHABUOL CITyHcOU
Yipainu (0ani — JIKBC Ykpainu), mooice Oymu peanizosana uepesz nopmy cm. 382 Kpumi-
HanbHo2o Kooekcy Yipainu (Oani — KK Yrpainu), wo nepedbauac sionosioanvHicms 3a
HEBUKOHANHS BUPOKY, PIUEHHS, YXBAI, HOCMAHOBU CYOY.

OO0HUM 13 KTIHOYOBUX NUMAHb Y NPUMSCHEHHT 00 KPUMIHWILHOL ION0GIOAIbHOCMI 34
HEBUKOHAHHS BUPOKY, DIUUEHHS], YX8ATU, NOCIAHOBU CYOY € BUSHAUECHHS CYO €Kma, KUl €
OOHUM 3 €leMeHMI8 CKAA0y KPUMIHAILHO20 HPABONOPYUleHHs Md Xapakmepu3ye NeeHi
GIACMUBOCHI 0COOU, KA 11020 BUUHUIA.

V' kpuminanvno-npasoesiti ma KpuMiHaIbHO-GUKOHABYIY HAYYI GUEHUMU 3A3HAYEHO,
wWo Cyb €EKMOM HEGUKOHAHHS CYO08020 PIUeHHSl U000 3ACYONCEHUX 8 YKpaiti € ¢hizuuna
0CyOHa 0c00a, KA BUUHUTIA KPUMIHATbHE NPABGONOPYULEHHSL Y GiYfl, 3 SIKO2O BIONOBIOHO 00
KK Vkpainu mooice Hacmasamu KpuminaibHa 8ionosioanvuicms. Takum ¢y 'ekmom €
nepcoHan 6i00LTy KOHMPOIIO 3 GUKOHAHHAM CYOOBUX PilleHb YCIMAHOBU UKOHAHHA NOKA-
panv JIKBC Vipainu.

3eaoicarouu Ha cneyuixy i 3a80aHHs, AKI GUKOHYE NEPCOHA 8IOOLTY KOHMPOIO 3
BUKOHAHHAM CYO0BUX DillleHb YCmaHosu GukoHauwHs noxaparv JIKBC Yipainu, ona
cy0’€kma KpUMIHANbHO20 NPABONOPYUWIEHHS 30 HEBUKOHAHHS GUPOKY, DIULEHHS, VX8,
NOCMAHO8U CYOy BUSHAUEHO GUKTIOYHO M ii 03HAKU, SIKI MOJICYMb GUABUMIL 6 Hill Hebe3ne-
K) 3G3IXAHHS HA OXOPOHIOBAHT KPUMIHATLHUM 3GKOHOM CYCHIIbHO BANCTUGL YIHHOCHI, AKI
VIMBOPIOIOMb 06 EKMUBHY CIMOPOHY YbO20 KPUMIHATBHO20 NPABONOPYUIEHHS.

Haoaro sucrosku, o cy6 ekmom HeBUKOHAHHS CYOOBUX PILUEHb U000 3ACYONHCEHUX
6 Ykpairi mooicymu 6ymu ocyoui ocodu, siki 0ocsinu 6IKy KPUMIHATBHOT 8i0N08I0ATbHOCI
ma HaodlneHi OpeaHi3ayitiHO-PONOPAOUUMU DYHKYIIMU, MOOMO NEPCOHAN BIOOLTY KOHM-
DOIO 30 BUKOHAHHAM CYOOBUX DilleHb.

Knrouoei cnosa: cyd 'exm, HEBUKOHAHHSL CYOOBUX PILUEHD, 3ACYONCEHULL, MICYsl HECBO-
600u, Jlepoicasna KpuMiHATbHO-BUKOHABYA CTYHCOA, NEPCOHAT, KOHMPOIb, YCIMAHO8A BU-
KOHAHHSL NOKAPAHb, CYc006a 0co0a, KPUMIHATLHA BIONOBIOATbHICTIb.
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